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EXAMINER'S ANSWER 



This Is in response to the appeal brief filed 12/08/2006 appealing from the Office action 
mailed 04/03/06. 
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(1) Real Party in Interest 

A statement identifying by name tlie real party in interest is contained in tlie brief. 

(2) Related Appeals and Interferences 

Tine examiner is not aware of any related appeals, interferences, or judicial 
proceedings which will directly affect or be directly affected by or have a bearing on the 
Board's decision in the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The applicant's remarks after final rejection filed on 4/21/06 has been responded 
in an advisory action mailed 3/5/07. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is corect. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
correct. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 

5,111,947 , PATTERSON 05-1992 

4,771,904 PERNEETAL 09-1988 
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4,534,480 



SANTOSTASI ETAL. 



08-1985 



4.609,115 



MOORE ET AL. 



09-1986 



4,930.647 



DUTT ETAL 



06-1990 



3,504.818 



CRISCI ETAL. 



04-1970 



5,027,964 



BANICH, SR 



07-1991 



(9) Grounds of Rejection 

Tlie following ground(s) of rejection are applicable to the appealed claims: 
1 . Claims 28-37 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Patterson (5,111,974). Patterson discloses, in figs. 1-4, a package comprising a 
container 12 having a finish 11 with a first engagement element 32; and a closure on 
said finish having a skirt 22 with a second engagement element 28 engagable with said 
first engagement element to prevent the closure removing from the finish, which is 
considered a child-resistant mode of operation; said closure, including a portion 22 of 
said skirt on which said second engagement element 28 is disposed, including a shell 
16 of one-piece integrally molded plastic construction that is selectively removable from 
said container; and wherein said portion 22 of said skirt on which said second 
engagement element 28 is disposed is selectively permanently removable from said 
closure shell, with said closure removed from said container, to remove said second- 
engagement element from said closure and thereby pemianently convert said closure 
for non-child-resistant mounting on said container. The finish further comprises thread 
20 and the closure comprises thread 18. The portion 22 of the skirt is frangibly 
connected to the remainder of the closure shell. 
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In regard to claims 33-37, Patterson disclose, a package substantially as claims; 
therefore, the method as claimed is inherent disclosed with the Patterson package. 
2. Claims 28-37 are rejected under 35 U.S.C. 102(b) as being anticipated by Perne 
et al. (4,771,904). Perne et al. discloses, in figs. 1-5, a package comprising a container 
4 having a finish 3 with a first engagement element 1 1 ; and a closure on said finish 
having a skirt 5 with a second engagement element 9 engagable with said first 
engagement element to prevent the closure removing from the finish, which is 
considered a child-resistant mode of operation; said closure, including a portion 7 of 
said skirt on which said second engagement element 9 is disposed, including a shell 5 

i 

of one-piece integrally molded plastic construction that is selectively removable from 
said container; and wherein said portion 7 of said skirt on which said second 
engagement element 9 is disposed is selectively permanently removable from said 
closure shell, with said closure removed from said container, to remove said second 
engagement element from said closure and thereby pemianently convert said closure 
for non-child-resistant mounting on said container. The finish further comprises thread 
3a and the closure comprises thread 6. The portion 7 of the skirt is frangibly connected 
to the remainder of the closure shell. 

In regard to claims 33-37, Perne et al. disclose, a package substantially as 
claims; therefore, the steps of method as claimed is capable of performing with the 
Perne et al. package. Examiner notes that the closure of Perne et al. is capable of 
removing entirely from the container finish by first, screwing off to remove the skirt 5 
from the container finish, and second, removing the portion 7 off from the container 
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finish (the engagement elements 9 and 1 1 prevent the portion 7 from rotation but not 

prevent to remove the portion 7 from the container finish); 

3. Claims 28-37 are rejected under 35 U.S.C. 102(b) as being anticipated by 

Santostasi et al. (4,534.480) or Moore et al. (4,609, 11 5) or Dutt et al. (4,930,647) or 

Crisci et al. (3,540.818) or Banich, Sr. (5,027,964). Similar with the view of rejections 

above, all the references disclose a package comprising limitations substantially as 

claimed. 

(10) Response to Argument 

In response to applicant's argument that the references of rejections do not 
disclose or suggest a "child-resistant package" having "child-resistant" and "non child 
resistant" modes of operation, a recitation of the intended use of the claimed invention 
must result in a structural difference between the claimed invention and the prior art in 
order to patentably distinguish the claimed invention from the prior art. If the prior art 
structure is capable of performing the intended use, then it meets the claim. 
Appellant admits in page 8 of the appeal brief that "the general public 
understands that the term "child-resistant" sometimes also referred to as a 
"safety" closure of package, means that the package resists opening by the a 
child". 

Patterson teaches all limitations substantially as claimed as alleged by examiner 
in the rejection above. The package comprises a portion 22 being connected to a 
shell 16, and first and second engagement 28, 32, which is a safety closure and 
means that the package resists opening by a child. When the portion 22, on 
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which said second engagement element 28 is disposed is selectively 
pemnanently removable from said closure shell, with said closui'e removed from 
said container, to remove said second engagement element from said closure 
and thereby permanently convert said closure for non-child-resistant mounting on 
said container. 

Examiner's responses are as the same to appellant's arguments to rejections of 
the claims under Perne (4,771,904), Santostasi et al. (4,534,480) or Moore et al. 
(4,609,1 15) or Dutt et al. (4,930,647) or Crisci et al. (3.540,818) or Banich, Sr. 
(5.027,964). 

In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
(i.e., "the closure cannot be removed from the container necl< finish without removing 
the frangible band form the closure", or "would defeat the tamper-indicating function" or 
severing the tamper band") are not recited or required in the rejected claim(s). Although 
the claims are interpreted in light of the specification, limitations from the specification 
are not read into the claims. See In re Van Geuns, 988 F.2d 1 181 , 26 USPQ2d 1057 
(Fed. Cir. 1993). 

(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the 
Related Appeals and Interferences section of this examiner's answer. 
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For the above reasons, it is believed that the rejections should be sustained. 

Respectfully'submitted, 

March 6, 2007 

LIENM.NQO 
PRIMARY EXAMINER 
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TECHNOLOGY CENTER 3700 



